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Excerpt from Daily Labor Reports:
Arbitration Pact's Class Action Waiver Enforceable Against FLSA Claims, Second Circuit Rules
Posted August 9, 2013, 5:07 P.M. ET

A former Ernst & Young employee alleging she was denied overtime pay in violation of the Fair
Labor Standards Act and New York state law must arbitrate her statutory claims on an individual
basis even if the cost of pursuing her claims dwarfs her potential recovery, the U.S. Court of
Appeals for the Second Circuit ruled today (Sutherland v. Ernst & Young LLP, 2d Cir., No. 12-
304, 8/9/13).

Reversing a district court's denial of Ernst & Young's motion to compel arbitration, the court said
the U.S. Supreme Court decision in American Express Corp. v. Italian Colors Restaurant, 133 S.
Ct. 2304 (2013), invalidated the Second Circuit precedent on which the district court had relied
to rule Ernst & Young could not enforce a class action waiver in its arbitration agreement.

The district court had cited the Second Circuit's 2009 decision in the American Express litigation
(554 F.3d 300 (2d Cir. 2009)), in which the appeals court had held a class action waiver cannot
be enforced if plaintiffs show “they would incur prohibitive costs if compelled to arbitrate” on an
individual basis and if enforcing the arbitration agreement would deprive plaintiffs of “substantive
rights” under another federal statute.

Plaintiff Stephanie Sutherland submitted evidence that to “effectively vindicate” her FLSA and
state law claims in an individual arbitration, she would have to spend approximately $200,000 to
recover less than $2,000. Based on that showing, the district court had denied Ernst & Young's
motion to compel arbitration and enforce the class action waiver, ruling Sutherland could not
effectively vindicate her statutory rights absent access to an FLSA collective action.

But the Second Circuit said the Supreme Court in Italian Colors ruled the Federal Arbitration Act
generally requires that arbitration agreements should be enforced according to their terms and a
class action waiver is enforceable absent a “contrary congressional command.”

The FLSA does not contain a contrary congressional command precluding enforcement of a
class action waiver, the appeals court said.

Sutherland argued a “judge-made” exception to the Federal Arbitration Act that permits courts to
invalidate arbitration agreements that “prevent the ‘effective vindication' of a federal statutory
right” applies in the FLSA context because pursuing individual arbitration would be “prohibitively
expensive” compared with her potential recovery.

“Despite the obstacles facing the vindication of Sutherland's claims, the Supreme Court's recent
decision in Italian Colors, which reversed our decision in In re American Express Merchants'
Litigation, 667 F.3d 204 (2d Cir. 2012) (“Amex III’), compels the conclusion that Sutherland's
class action waiver is not rendered invalid by virtue of the fact that her claim is not economically
worth pursuing individually,” the appeals court said.






Class-Action Arbitration Cannot Be Compelled
Absent Evidence of Consent

by Stuart M. Gerson and Evan J. Spelfogel
May 2010

On April 27, 2010, a divided U.S. Supreme Court (5-3, with Sotomayor, J., recused)
held that the Federal Arbitration Act, 9 U.S.C. §§ 1 et seq. (‘FAA"), does not permit
forcing unwilling parties to participate in a class arbitration to which they have not
consented. This is a case of potentially great significance to entities whose contractual
relationships include arbitration provisions and that generally oppose class-action
treatment of cases against them—particularly employers of all kinds, but also heaith
care providers and financial services companies, among others. Stolt-Nielsen S.A., et
al. v. AnimalFeeds International Corp., No. 08-1198, 5659 U.S. (2010).

Stolt-Nielsen involved a dispute in a maritime setting, alleging unlawful price fixing and
governed by a charter that included a provision mandating arbitration pursuant to the
FAA, but which was silent as to whether such an arbitration could be conducted on a
class-action basis, i.e., whether absent parties could be included in the case. While
insisting that the bi-party matter must be arbitrated, the defendant opposed class-action
treatment.

The parties stipulated to submit to the arbitration panel the question of whether their
arbitration agreement allowed for class arbitration under the class rules of the American
Arbitration Association (“AAA”), ostensibly following the Supreme Court's elusive
majority holding in Green Tree Financial Corp. v. Bazzle, 539 U.S. 444 (2003).

The arbitration panel determined that the arbitration clause at issue did not expressly
preclude—and, thus, permitted—class arbitration. A federal district court vacated,
holding that the arbitration ruling was made “in manifest disregard” of the law. The U.S.
Court of Appeals for the Second Circuit reversed.

In vacating the Second Circuit’s decision, the Supreme Court held that a party may not
be compelled under the FAA to submit to class arbitration unless there is a contractual
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basis for concluding that the party agreed to do so. Here, the Supreme Court noted, the
parties concurred that they had reached “no agreement” on that issue.

Further, the Supreme Court said that an implicit agreement to authorize class-action
arbitration is not a term that an arbitrator may infer solely from the fact that the parties
have agreed to arbitrate. This is so, the Supreme Court said, because class-action
arbitration so fundamentally changes the nature of arbitration involving only two parties
that it cannot be presumed that the parties consented to it simply by agreeing to submit
their disputes to arbitration.

On May 3, 2010, the U.S. Supreme Court summarily vacated and remanded for
reconsideration, in light of Stolt-Nielsen, the decision of the Second Circuit in American
Express Co., et al. v. Italian Colors Restaurant, et al., a case concerning an anti-trust
dispute between American Express and a putative class of businesses that accepted
payment with the American Express card. The parties’ agreement included an
arbitration clause with a waiver of class claims. The Second Circuit had ruled that the
question of whether such a waiver was “unconscionable” was for the courts, not an
arbitrator, and that the waiver was, indeed, unconscionable. The Supreme Court has
now ordered the Second Circuit to take another look at its position (559 U.S. ___
(2010)).

The significance of Stolt-Nielsen to employers, service providers and others is both
obvious and far reaching, but we note several caveats—issues left open by the
Supreme Court than might be obviated by clear arbitration agreements. On the face of
the Supreme Court’s decision, defendants in arbitration cases who have not consented
to class treatment may move to dismiss such demands with a great likelihood of
success. Where an arbiter has compelled class-wide determination, an employer or
other defendant may move to have the decision enjoined or vacated as manifestly in
disregard of the law. Given at least two issues reserved by the Supreme Court,
however, we suggest that parties not currently involved in arbitrations consider
strengthening their agreements in two specific ways.

First, because the parties in Stolt-Nielsen stipulated that the class determination
question could be decided by the arbitral panel, the Supreme Court did not reach the
question, left open in the earlier Bazzle case, of whether, absent such an agreement,
this should be a question for a court or for an arbitrator. Second, given the Stolt-Nielsen
parties’ additional stipulation that their maritime charter agreement contained “no
agreement” as to class-action arbitration, the Supreme Court went no further. However,
the Supreme Court suggested that, where a contract is ambiguous on the subject,
evidence of custom and usage, particularly relevant under maritime law and the law of
New York State (and perhaps other jurisdictions) may be admissible to establish intent
to permit class-action arbitration. Accordingly, companies reviewing their contracts that
contain arbitration provisions might wish to be very specific in seeking agreement as to
who decides questions of jurisdictional law and, most significantly and most likely, that
nothing in the agreement or otherwise should be read as consenting to class actions.

www.ebglaw.com
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As employers and service providers have come to learn, the defense of single-claimant
cases in arbitration proceedings is far less time-consuming and costly than a
determination in class proceedings. Especially in our current litigious climate, these
entities should take particular care in the crafting and revision of their agreements that

call for arbitration.

EBG represents a variety of commercial entities involved in arbitration of disputes,
including employers, health care providers, hospitality companies and financial services
providers. For advice conceming the effects of the Stolt-Nielsen decision or about
arbitration agreements more generally, please contact:

Stuart M. Gerson Evan J. Spelfogel
Washington, D.C. New York
202-861-4180 212-351-4539
sgerson@ebglaw.com espelfogel@ebglaw.com

This document has been provided for informational purposes only and is not intended and should not
be construed to constitute legal advice. Please consult your attorneys in connection with any fact-
specific situation under federal law and the applicable state or local laws that may impose additional

obligations on you and your company.
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